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CPI NI ON OF THE COURT BY MOQN, C.J.

This original proceeding concerns the interpretation of
article XVIl, sections 2 and 3 of the Hawai‘i Constitution, which
set forth specific procedures governing the anendnent and
ratification of proposed constitutional amendnments. The
plaintiffs, forty-six residents and regi stered voters in the
State of Hawai‘i, challenge the validity of a constitutional
anmendnent authorizing the initiation of felony prosecutions by
witten information [hereinafter, the anmendnment], which was
presented to and approved by a majority of voters in the Novenber
5, 2002 general election [hereinafter, the general election].

The plaintiffs contend that: (1) the ratification process was
procedurally invalid inasmuch as the State defendants?

[ hereinafter, the defendants] failed to conply with requirenents
set forth in the Hawai‘ Constitution regarding publication and

di scl osure of the text of the amendnent; and (2) the ratification
process was fundanmentally flawed (a) inasmuch as the defendants
provi ded voters with m sinformation regardi ng the amendnent and
(b) due to knowi ng m sconduct by election officials. Inasnuch as
the plaintiffs’ first contention has nmerit, we hold that the
amendnent was not validly ratified in accordance with the mandate

of article XVIl, sections 2 and 3 of the Hawai ‘i Constituti on.

! Fol  owi ng the automatic substitution of various parties during the

pendency of this case pursuant to Hawai‘i Rul es of Appellate Procedure Rule
43(c) (1) (2000), the current State defendants are Governor Linda Lingle,
Dwayne D. Yoshina, in his official capacity as Chief Election Officer for the
State of Hawai ‘i, and Ken H. Takayama, in his official capacity as Acting
Director of the State of Hawai‘i Legislative Reference Bureau.

-2



* %% FOR PUBLICATION * * *

In light of this holding, it is unnecessary to address the
plaintiffs’ second contention.

. BACKGROUND

During the 2002 regul ar session of the Hawai‘ State
Legi sl ature, both houses of the |egislature passed, by a
requisite two-thirds vote, S.B. No. 996, HD 1, CD 1

[ hereinafter, S.B. No. 996], which provides:

A Bill for an Act Proposing Amendnents to Article |, Section
10, of the Hawaii Constitution

Be It Enacted by the Legislature of the State of Hawaii:

SECTION 1. The purpose of this Act is to propose an

amendment to article |, section 10, of the Constitution of
the State of Hawaii to permit prosecutors and the attorney
general to initiate felony crim nal charges by filing a

written information signed by the prosecutor or the attorney
general setting forth the charge in accordance with
procedures and conditions to be provided by the state

| egi sl ature.

SECTI ON 2. Article |, section 10, of the Constitution
of the State of Hawaii is amended to read as foll ows:

“INDICTMENT; PRELIMINARY HEARING; INFORMATION; DOUBLE
JEOPARDY; SELF-INCRIMINATION

Section 10. No person shall be held to answer for a
capital or otherwi se infamous crime, unless on a presentnent
or indictment of a grand jury or upon a finding of probable
cause after a prelimnary hearing held as provided by |aw[ ]
or _upon information in writing signed by a |legal prosecuting
officer under conditions and in accordance with procedures
that the legislature may provide, except in cases arising in
the armed forces when in actual service in time of war or
publ i c danger; nor shall any person be subject for the same
offense to be twice put in jeopardy; nor shall any person be
conmpelled in any crimnal case to be a witness agai nst
onesel f.”

SECTI ON 3. The question to be printed on the ball ot
shall be as follows:

“Shall Hawaii’'s constitutional provision regarding the
initiation of crim nal charges be amended to permit crim nal
charges for felonies to be initiated by a |egal prosecuting
officer through the filing of a signed, written information
setting forth the charge in accordance with procedures and
conditions to be provided by the state |egislature?”

SECTION 4. Constitutional material to be repealed is
bracket ed. New constitutional material is underscored
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SECTION 5. This anmendnent shall take effect upon
compliance with article XVII, section 3, of the Constitution
of the State of Hawaii.

According to Wendell Kinmura, then-Acting Director of
the State of Hawai ‘i Legi slative Reference Bureau (LRB), the LRB
prepared voter education material regarding the anendnent in
accordance with Hawai ‘i Revised Statutes (HRS) § 11-2(e) (Supp.
2001).2 The LRB's principal sources of information for the voter
education material “were the bill [(S.B. No. 996)] itself, its
acconpanyi ng Conference Commttee Report No. 51-02, and testinony
from persons who supported and opposed the bill’s adoption.”

On or about July 5, 2002 (wthin ninety days of the
general election as required by HRS § 11-2(e)), Dwayne D
Yoshi na, the Chief Election Oficer for the State, received the
LRB voter education material respecting the amendnent. The
Ofice of Elections reprinted the material prepared by the LRB
essentially verbatim in a voter infornmation panphlet for

distribution in connection with the general election

2 HRS § 11-2(e) states in pertinent part that:

(e) Upon the certification of any bill that sets forth
a question for vote by the electorate, the chief election
of ficer shall coordinate the preparation of appropriate
voter education materials with the |egislative reference
bureau. The legislative reference bureau shall be
responsi ble for the interpretation of the bill and shal
submt to the chief election officer, not later than ninety
days prior to the general election, the following items in
final form
(1) A summary, factsheet, and di gest of
the proposed constitutional amendnment, which
includes the purpose and intent of the proposed
constitutional amendment, and ram fications of
the proposed constitutional amendment if
ratified by the electorate; and
(2) Arguments for and against ratification
of the proposed constitutional amendnment.
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[ hereinafter, the voter information panphlet]. The voter
i nformati on panphlet was titled: “Hawaii Votes: I nf or mati on

on: Three Proposed Anendnents to the Hawaii State Constitution

on your Ceneral Election Ballot on Novenber 5th!” The voter

i nformati on panphlet included, inter alia, the actual ball ot

guestion regardi ng the amendnent -- which was to appear as
Question No. 3 on the general election ballot -- a “Background”
section, an “Explanation of Proposed Amendnent” section, and a
“Pros and Cons” section. The voter information panphlet did not
include the text of the amendnent.

On Cctober 4, 2002, attorney Brook Hart call ed Yoshina
to advise himof alleged inaccuracies relating to the anendnent
in the voter information panphlet. 1In a letter dated Cctober 14,
2002, Aaron Schul aner, deputy attorney general assigned to the

Ofice of Elections, responded in relevant part:

The ballots and the informational materials have
al ready been printed. Absentee voting has al so already
commenced. We have reviewed your concerns but believe the
materials can be defended as written.

According to Yoshina, the voter information panphl et
was mailed to every registered voter household in the State of
Hawai i on October 11 and 15, 2002.® Additionally, the LRB voter
education material was formatted as a public notice adverti senent

by the Ofice of Elections and published in the Honolulu

3 Yoshina’s declaration further avers that the voter information

pamphl et was included in every absentee ballot mailed out for the genera

el ection, posted at every general election polling place (including the
polling places open for wal k-in absentee voting prior to Novenmber 5, 2002),
and provided to all of the libraries of the Hawai ‘i Public Library System with
a request that the panphlet be posted on the libraries’ bulletin boards
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Advertiser and Honolulu Star Bulletin on Cctober 13, 20, and 27,
and Novenber 3, 2002, the four consecutive Sundays preceding the
general el ection.

We take judicial notice of appeal No. 25410, relating

to Watland v. Yoshina, Cv. No. 02-1-2485-10, filed in the

Circuit Court of the First Circuit on Cctober 23, 2002
[hereinafter, the circuit court suit].* In the circuit court
suit, plaintiffs Watl and and Schnei der sought a declaratory

judgnment that, inter alia, (1) Yoshina and Kinura had failed to

foll ow the procedures in the Hawai‘i Constitution, article XVilI
sections 2 and 3 regarding publication and disclosure of the
amendnent, and (2) the LRB voter education material regarding the
amendnent was factually incorrect, msleading, and prevented an
i nformed and deliberate vote by the plaintiffs and the
el ectorate. Watland and Schnei der al so sought to enjoin Yoshina,
inter alia, fromsubmtting the anendnent to the voters in the
general election by public notices informng the el ectorate not
to cast votes on Question No. 3 and from counting or tabulating
any votes cast on Question No. 3.

On Cctober 25, 2002, Watland and Schnei der noved for a
tenporary restraining order in the circuit court suit to enjoin

tabul ati on of the vote on the proposed anmendnent. Follow ng an

4 The full caption of the case is A. Joris Watland and Eric Gene
Schneider v. Dwayne D. Yoshina, Chief Election Officer for the State of
Hawai ‘i, individually and in his official capacity, and Wendall Kinmura, Acting
Director of the State of Hawai ‘i Leqgislative Reference Bureau, individually

and in his official capacity.
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Cct ober 31, 2002 hearing on the matter, the circuit court, the
Honor abl e Dexter D. Del Rosario presiding, took the matter under
advi senent, but requested that, in the neantine, the O fice of

El ections voluntarily publish the full text of the anmendnent in a
newspaper of general circulation. On Novenber 1, 2002, the
circuit court denied Watl and and Schneider’s notion for a
tenporary restraining order in the circuit court suit. That sane
day, Watland and Schneider filed a notice of appeal fromthe
circuit court’s Novenmber 1, 2002 order, together with an
energency notion for a tenporary restraining order, which was
docket ed under appeal No. 25410. On Novenber 4, 2002, this court
deni ed the energency notion based upon | ack of appellate
jurisdiction.® This court’s Novenber 4, 2002 order provided,
however, that “[t]he denial of the notion is without prejudice to

the conpletion of the underlying circuit court case and entry of

Specifically, this court held:

[1]t appears that (1) [Watland and Schnei der] are
appealing from an order denying a notion for a tenporary
restraining order and ask the court to issue an injunction
related to the restraining order; (2) it is well-settled
that the right to appeal is purely statutory and exists only
when given by some constitutional or statutory provision.

Bur ke v. County of Maui, 95 Hawai ‘i 288, 289, 22 P.3d 84, 85
(2001); Oppenheimer v. AIG Hawai ‘i Ins. Co., 77 Hawai‘ 88,
91, 881 P.2d 1234, 1237 (1994); Chambers v. lLeavey, 60
Hawai i 52, 57, 587 P.2d 807, 810 (1978); (3) HRS § 641-1(a)
governs this appeal and provides in relevant part that
appeal s shall be allowed in civil matters, fromall fina
judgments, orders or decrees of circuit courts; (4) the
order being appealed is not a final judgment, and the
circuit court did not grant [Watland and Schneider] |eave to
take an interlocutory appeal; and (5) no exception to the
final judgment rule applies in this case

We al so note that on January 24, 2003, this court dism ssed appeal No. 25410
for lack of appellate jurisdiction
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j udgnment and without prejudice to an election contest filed in
accordance with | aw.”

Meanwhi | e, on COctober 26, 2002 and Cctober 28, 2002,
then-Cl erk of the Senate, Paul Kawaguchi, arranged for the ful
text of S.B. No. 996, which included the text of the anmendnent,
to be published in the Honolulu Star Bulletin. Accordingly, S.B
No. 996 appeared as part of the legislature’s “Notice of Proposed
Constitutional Amendnents to the Constitution of the State of
Hawaii” in the Wednesday, October 30, 2002, Friday, Novenber 1,
2002, Sunday, Novenber 3, 2002, and Monday, Novenber 4, 2002
editions of the Honolulu Star Bulletin. Additionally, in
response to Judge Del Rosario’s request in the circuit court suit
regardi ng publication, Yoshina had the full text of the anmendnent
publ i shed in the Honolulu Star Bulletin on Novenber 3 and 4,
2002. Yoshina also arranged for the full text of the anmendnent
to be enlarged and printed as newspaper page-sized posters and
posted at wal k-in absentee polling places on Novenber 1 and 2,
2002, and at every polling place on general election day.

On Novenber 5, 2002, 385,462 registered voters turned
out to vote in the general election. The Ofice of Elections’
final report tabulating the votes in the general election

reflects that 57.3% of the voters approved the amendnent.®

6 We note that two additional constitutional amendments appearing on

the ballot as Question Nos. 1 and 2 were approved by 83.9% and 59. 7% of the
voters, respectively.
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On Novenber 22, 2002, the plaintiffs filed this
original proceeding, alleging (1) that the defendants’ failure to
follow the prescribed procedures set forth in article Xvil,
sections 2 and 3 of the Hawai‘i Constitution invalidates
ratification of the anmendnment (Count 1), and (2) violations of
due process rights guaranteed by the fourteenth anendnment to the
United States Constitution (Count I1). On Decenber 2, 2002, the
def endants noved to disnmiss the conplaint, which this court
denied. On January 8, 2003, the defendants noved for |eave to
file a factual record. On January 22, 2003, this court denied
the defendants’ notion, instructing in pertinent part that the
parties could append rel evant evidence as exhibits to their
respective briefs. This court’s January 22, 2003 order further
stated that, although we had jurisdiction to consider the
el ection challenge, we did not have original jurisdiction to
consider Count Il of the conplaint.’

1. STANDARD COF REVI EW

| nasmuch as we accepted original jurisdiction of this

matter,® there is no standard of review as such. See Blair V.

Count 11 of the conplaint was therefore dism ssed

This court’s January 22, 2003 order stated in pertinent part that:

[Tlhis court has jurisdiction to consider the election
chal | enge pursuant to HRS chapter 11, Part XlI, and HRS

§ 602-5(7), see Kahalekai v. Doi, 60 Haw. 324, 330-31, 590
P.2d [543,] 548-49 (1979) (in an original proceeding
challenging the results of a general election dealing with
amendments to the constitution, this court has jurisdiction
pursuant to HRS chapter 11, Part Xl, the election contest
statute, and HRS 8§ 602-5(7))[.]

-0-
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Cayet ano, 73 Haw. 536, 541, 836 P.2d 1066, 1069, reconsideration

deni ed, 74 Haw. 650, 843 P.2d 144 (1992). However, this court

has stated that:

[Clonstitutional amendments ratified by the electorate wil
be upheld unless they can be shown to be invalid beyond a
reasonabl e doubt. Keenan v. Price, 68 |Idaho 423, 195 P.2d
662 (1948); City of Raton v. Sproule, 78 N.M 138, 429 P.2d
336 (1967). The burden of showing this invalidity is upon
the party challenging the results of the election. And
“le]very reasonabl e presunption is to be indulged in favor
of a constitutional amendment which the people have adopted
at a general election.” City of G endale v. Buchanan, 578
P.2d 221, 224 (Col 0.1978). I n Keenan[,] the court, quoting
from State v. Cooney, 70 Mont. 355, 225 P. 1007, 1009
(1924), said:

“IH] ere as always we enter upon a consideration

of the validity of a constitutional amendment

after its adoption by the people with every

presumption in its favor: The question is not

whether it is possible to condemn the anmendnent,

but whether it is possible to uphold it, and we

shall not condemn it unless in our judgment its

nullity is manifest beyond a reasonabl e doubt.”

195 P.2d at 667.

A corollary to the foregoing principle is the
oft-stated proposition that “[t]he people are presumed to
know what they want, to have understood the proposition
submtted to themin all of its inplications, and by their
approval vote to have determ ned that [the] amendment is for
the public good and expresses the free opinion of a
sovereign people.” Larkin v. Gronna, 69 N.D. 234, 285 N.W
59, 63 (1939).

Kahal ekai v. Doi, 60 Haw. 324, 331, 590 P.2d 543, 549 (1979).

Mor eover,

where it is alleged that the |egislature has acted
unconstitutionally, this court “[has] consistently held

that every enactment of the legislature is presunptively
constitutional, and a party challenging the statute has the
burden of showi ng unconstitutionality beyond a reasonable
doubt. . . . [Tl he infraction should be plain, clear
mani f est, and unm st akable.” Schwab v. Ariyoshi, 58 Haw.
25, 31, 564 P.2d 135, 139 (1977) (citations omtted).

Blair, 73 Haw. at 541-42, 836 P.2d at 1069 (brackets and internal

ellipses points in original); State ex rel. Bronster v. Yoshina,

84 Hawai ‘i 179, 186, 932 P.2d 316, 323 (1997). The

interpretation of article XVII, sections 2 and 3, is a question
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of law. See Bronster, 84 Hawai‘ at 186, 932 P.2d at 323; Pray

v. Judicial Selection Commin, 75 Haw. 333, 340, 861 P.2d 723, 727

(1993). Therefore, the plaintiffs have the burden of
denonstrating that there was a plain, clear, nmanifest, and
unm st akeabl e vi ol ation of the procedure set forth in article
XVIl, sections 2 and 3 of the Hawaii Constitution. See Blair, 73
Haw. at 542, 836 P.2d at 1070; Bronster, 84 Hawai‘i at 186, 932
P.2d at 323; Pray, 75 Haw. at 340-41, 861 P.2d at 727.

[11. DI SCUSSI ON

A Nat ure of the El ection Contest, Laches

1. Nat ure of the El ection Contest

Rel yi ng upon this court’s decision in Akaka v. Yoshina,

84 Hawai ‘i 383, 935 P.2d 98 (1997), the defendants assert that
this original proceeding should be dism ssed inasnmuch as the
plaintiffs’ conplaint and opening brief do not satisfy the
requirenents for bringing an election contest. Specifically, the
def endants contend that the plaintiffs “nust denonstrate both in
their conplaint and argunent that ‘the specific acts and conduct
of which they conplain would have had the effect of changing the

results of the primary election.”” (Cting Elkins v. Ariyoshi, 56

Haw. 47, 49, 527 P.2d 236, 237 (1974)). The defendants further
assert that:

[Plaintiffs] must “prove” by adm ssible evidence, including
affidavits or sworn statements from actual voters, that
voters in fact did not read the full text of the amendment
when it was published in the Honolulu Star Bulletin on

Oct ober 30, and Novenmber 1, 3, and 4, 2002, that they would
have read the full text if, in addition to these
publications, it had also been published at |east once in
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the two weeks i mmedi ately preceding the weeks of October 28
and November 3, and, most critically, that they would not
have voted “Yes.” They nust also establish by adm ssible
evi dence from at |east 28,100[° of the 220,829 voters who
voted “Yes,” that they would have either voted “No” or |eft
their ballots bl ank

(Enphasis in original.)

| nasnuch as the defendants m scharacterize the nature
of the instant election contest, we disagree. In Akaka, two
i ncunbent candi dates sued state election officials, challenging
their respective defeats in a special election for the office of
Trustee for the Ofice of Hawaiian Affairs (OHA). 84 Hawai‘i at
384-85, 935 P.2d at 99-100. The plaintiffs clainmed that the
chief election officer and the office of elections did not
properly obtain or handle the CHA ballots and that, as a result,
“(1) the votes could not be properly counted[,] and (2) the OHA
el ection results could not be properly certified.” 1d. at 384,
935 P.2d at 99. In reviewing the plaintiffs clains, the Akaka

court observed:

We have held that a conmplaint challenging the results
of an election pursuant to HRS § 11-172 fails to state a
claimunless: (1) the plaintiffs demonstrate errors that
woul d change the outcome of the election, ElKins v.
Ariyoshi, 56 Haw. 47, 48, 527 P.2d 236, 237 (1974) (per
curiam); Funakoshi v. King, 65 Haw. 312, 314, 651 P.2d 912
913 (1982) (per curiam); Lewis v. Cayetano, 72 Haw. 499
504, 823 P.2d 738, 741 (1992); or (2) the plaintiffs
denonstrate that the correct result cannot be ascertained
because of a mistake or fraud on the part of the precinct
officials. HRS § 11-174.5(b).

In a footnote, the defendants state:

A total of 385,462 votes were cast at the 2002 genera

el ection. At | east 192,732 “Yes” votes, or nore than 50% of
the 385,462 total votes cast, needed to be cast to ratify
the amendnment presented by Ball ot Question 3.
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Id. at 387, 935 P.2d at 102. Applying this standard, the Akaka
court held that the plaintiffs had failed to neet their burden of
denonstrating either of the foregoing circunstances.

Akaka, however, is inapposite to the instant case.
Unl i ke Akaka, this is not a typical election contest wherein a
conpl ai nant chal |l enges the results of an el ection pursuant to HRS
§ 11-172 (1993).% Rather, the nature of this case is nore
anal ogous to Kahal ekai where, as here, the plaintiffs contested
the validity of certain constitutional anmendments on the ground
t hat the anmendnents were not submtted to the electorate in the
formand manner required by law ** 60 Haw. at 326, 590 P.2d at
546.

Initially, we point out that the Kahal ekai court based
its jurisdiction over the subject matter of the original

proceedi ng upon both HRS chapter 11, Part Xl, and HRS 8§ 602-5(7).

10 HRS § 11-172 states in relevant part:

Contests for cause; generally. Wth respect to any
el ection, any candidate, or qualified political party
directly interested, or any thirty voters of any election

district, may file a conplaint in the supreme court. The
compl aint shall set forth any cause or causes, such as but
not limted to, provable fraud, overages, or underages, that

could cause a difference in the election results.
1 Specifically, the plaintiffs in that case took issue with the form
of the ballot on which the constitutional amendments appeared, asserting that
it was so irregular as to require invalidation of the election. Kahal ekai, 60
Haw. at 332, 590 P.2d at 549. The plaintiffs also argued that the electorate
was deprived of necessary information concerning the proposed amendments. 1d.
at 339, 590 P.2d at 553. We point out that the amendments were presented to
and approved by the electorate in the November 7, 1978 general el ection
following the 1978 Constitutional Convention. 1d. at 326, 590 P.2d at 546.

-13-



* %% FOR PUBLICATION * * *

ld. at 330-31, 590 P.2d at 548-49.'2 However, notw thstanding

that the Kahal ekai court held that its jurisdiction over that

el ection contest was based in relevant part on HRS chapter 11
Part Xl, the Kahal ekai court did not apply HRS § 11-172, or any
ot her provision of HRS chapter 11, Part Xl, in reaching the
nerits of the plaintiffs’ clains.®® |Indeed, the Kahal ekai court
was “guided by the cardinal principle of judicial reviewthat
constitutional anendnments ratified by the electorate will be
uphel d unl ess they can be shown to be invalid beyond a reasonabl e

doubt.” 60 Haw. at 331, 590 P.2d at 549; see also Bronster, 84

Hawai ‘i at 186, 932 P.2d at 323 (quoting Kahal ekai, 60 Haw. at

331, 590 P.2d at 549); cf. Blair, 73 Haw. at 542, 836 P.2d at

12 As previously noted, we have al so based our jurisdiction to

consi der the present election challenge on HRS chapter 11, Part XI, and HRS

§ 602-5(7), citing Kahal ekai. See supra note 8. W enphasize that HRS
chapter 11, Part Xl, which deals with election contests, clearly “vests in
this court jurisdiction over the subject matter of this action.” Kahal ekai

60 Haw. at 330, 590 P.2d at 548. Pursuant to HRS § 602-5(7) (1993), this
court has jurisdiction and powers

[t]o make and award such judgments, decrees, orders and
mandat es, issue such executions and other processes, and do
such other acts and take such other steps as may be
necessary to carry into full effect the powers which are or
shall be given to it by law or for the promotion of justice
in matters pending before it.

(Enphasis added.) Moreover, HRS § 602-5(6) (1993) provides that this court
shall have jurisdiction and powers “[t]o make or issue any order or writ
necessary or appropriate in aid of its appellate or original jurisdiction, and
in such case any justice may issue a writ or an order to show cause returnable
before the supreme court[.]” (Emphasis added.) W clarify that, although
neither HRS 8§ 602-5(6) nor HRS § 602-5(7) provide an independent statutory
ground for jurisdiction over the instant election contest, there is no
question that both provisions, when considered together with HRS chapter 11
Part X, support this court’s jurisdiction and powers in the instant case.

13 Utimately, the Kahal ekai court held that certain procedural flaws

were fatal to some of the amendments, pointing to amendatory del etions and
additions of a substantive nature that were not mentioned in both the
informati onal bookl et and newspaper supplement dissem nated statewi de in
connection with the proposed amendments. See id. at 340-42, 590 P.2d at 554-
56.
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1069 (“every enactnent of the legislature is presunptively
constitutional, and a party challenging the statute has the
burden of show ng unconstitutionality beyond a reasonabl e
doubt ™).

As in Kahal ekai, the plaintiffs in this case raise
guestions of procedure regarding an anendnent to the Hawai ‘i
Constitution. In their complaint, the plaintiffs allege in

pertinent part that:

61. The provisions of Article XVII, Sections 2 and 3
of the Hawaii State Constitution are not merely directory
but are mandatory.

62. The provisions of Article XVII, Sections 2 and 3
of the Hawaii State Constitution relating to publication in
newspapers and provision to public libraries of the text of
t he amendment are unambi guous.

63. Strict observance of every substantia
requi rement of the amendment procedure is essential to the
validity of the proposed amendment.

64. The defendants failed to follow, strictly or
substantially, prescribed procedures unambi guously set forth
in the Article XVIIl, Sections 2 and 3.

65. The defendants’ failure to follow Article XVII’s
prescri bed procedures invalidates ratification of the
amendment .

This is not, therefore, a typical election contest in that the
plaintiffs, in challenging the validity of the amendnent,
essentially question the propriety of the Ofice of Elections
pl aci ng the anendnent on the ballot in the first instance. 1In
light of the nature of this election contest, defendants’
contention that the conplaint should be dismssed | acks nerit.
2. Laches
This court has stated that, in the context of an
el ection contest, “[t]he general rule is that[,] if there has

been opportunity to correct any irregularities in the election
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process or in the ballot prior to the election itself, plaintiffs
wll not, in the absence of fraud or major m sconduct, be heard

to conplain of themafterward.” Lews v. Cayetano, 72 Haw. 499,

502-03, 823 P.2d 738, 741 (1992) (quoting Thirty Voters v. Doi,

61 Haw. 179, 181, 599 P.2d 286, 288 (1979) [hereinafter, Doi]).
The defendants contend that this equitable doctrine of |aches
bars the plaintiffs suit, relying upon our decisions in Doi and
Lewis. Specifically, the defendants assert that, up until the

plaintiffs brought the Cctober 23, 2002 circuit court suit, the

plaintiffs had had the benefit of more than four months to
review the voter education material the LRB prepared, [

and at | east two weeks notice of the fact that the full text
of any legislatively proposed amendment to the State
Constitution could not be published in four successive weeks
within two months of the election [pursuant to article XVII
section 3] because at the latest, the first of such four
publications would have to have been made at |east two weeks
earlier.

The plaintiffs, on the other hand, respond that this
case was not ripe until the date the defendants published the
voter information panphlet, or Cctober 13, 2002, pointing out
that the circuit court suit was filed within ten days thereof on
Cct ober 23, 2002. Moreover, the plaintiffs note that “[i]t was

not until COctober 14, 2002 that the Attorney Ceneral’s

O fice announced by letter to M. [Brook] Hart that it intended

14 In a footnote, the defendants point to the fact that Yoshina had

received the LRB voter education material on July 5, 2002 as evidence that the
plaintiffs had four months’ notice of the substance thereof. See AB at 21
n.17. The defendants assert further that:

But even if the plaintiffs did not know that M. Yoshina had
received the material early, the LRB was statutorily
required to submt the material to the Chief Election
Officer under [HRS] § 11-2.5(e) no later than ninety days
before the general election or by August 7, 2002.
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to defend the voter information panphlet.” The plaintiffs,
citing Bronster, 84 Hawai‘ at 185, 932 P.2d at 322, argue that,
regardl ess, “the doctrine of |aches in election contests is
i nappl i cable to post-election procedural challenges to
ratification.”

At the outset, we point out that Bronster is not
di spositive in this case. 1In Bronster, the attorney general
filed a post-election suit in circuit court, challenging the
validity of eight constitutional amendnents that were submtted
to the voters in a general election. 84 Hawai‘ at 182, 932 P.2d
at 319. Specifically, the attorney general alleged that the
| egi sl ature had submitted the anendnents to the voters w thout
proper notice to the governor, in violation of article XVl
section 3 of the Hawai‘ Constitution. 1d. at 181-82, 932 P.2d
at 318-19. The circuit court dism ssed the conplaint for |ack of
subject matter jurisdiction, ruling in pertinent part that the
State’s cause of action was an “el ection contest” under HRS
chapter 11 that had to be brought as an origi nal proceeding
before this court. 1d. at 182, 932 P.2d at 3109.

On appeal, the Bronster court disagreed that the cause

of action was an el ection contest, stating:

It is true that HRS Chapter 11 is more specific than the
general jurisdictional provisions empowering the circuit
courts. But it does not divest those courts of jurisdiction
over causes of action which do not fall within its anmbit.
HRS section 11-172 governs challenges to election results;
this case raises a question of constitutional procedure.

The attorney general does not “contest” an “election,” but
rather seeks to resolve the meaning of a constitutiona

provi sion pursuant to which the |egislature may propose
amendments to the constitution and place them before the
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voters. The fact that such a dispute conmes before the
courts subsequent to the election at which the disputed
amendments were voted upon does not convert the dispute into
a “contest” over the result of that election.

Id. at 184, 932 P.2d at 321 (enphases in original). The Bronster
court held, therefore, that the circuit court had jurisdiction
under HRS 8§ 603-21.5 to consider the conmplaint. [d.
Additionally, in rejecting the defendants’ contention that the
attorney general’s suit was barred by |aches, the Bronster court
stated that “[f]or substantially the sane reasons that we have
hel d this action not to be an ‘election contest,” . . . th[e]
doctrine [of |aches] does not apply to the present case.” 1d. at
185, 932 P.2d at 322.

As in Bronster, the plaintiffs in the instant action
rai se questions of constitutional procedure. Unlike in Bronster,
however, this court has clearly characterized the instant action
as an election contest, albeit not a typical election contest
customarily governed by HRS § 11-172. See di scussion supra
Section IIl.A 1. Bronster is, therefore, inapposite.

We now turn to exam ne the defendants’ contention that
| aches bars the present suit based on Doi and Lewis. |In Doi,
this court found that the plaintiffs had had at | east one nonth’s
constructive notice of the ballot formw th which they took
issue. 61 Haw. at 182, 599 P.2d at 288. |Inasnuch as the
plaintiffs had failed altogether to act prior to the election to
correct any alleged errors in the ballot form this court held

that they were barred fromobtaining any relief after the
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election. 1d. at 182, 599 P.2d at 289. In Lewis, this court
found that, “between Cctober 5, 1990 and Novenber 6, 1990, the
plaintiffs had notice of the formof the ballot” with which they
took issue. 72 Haw. at 503, 823 P.2d at 741. Notw thstanding
that the plaintiffs | odged objections with both the county clerk
and |ieutenant governor prior to the election, the Lew s court

hel d:

We apply the doctrine of laches in cases such as this and
Thirty Voters v. Doi because efficient use of public
resources demand that we not all ow persons to gamble on the
outcome of the election contest then challenge it when
di ssatisfied with the results, especially when the sanme
chal l enge could have been made before the public is put
through the time and expense of the entire election process.
Merely notifying elections officials of irregularities
is not sufficient.

The facts presented in this case are, however, clearly
di stingui shable fromthe facts in Doi and Lewis. Unlike in
either Doi or Lewis, the plaintiffs in this case did seek
judicial relief to correct perceived irregularities in the
el ection process by filing the circuit court suit prior to the
el ection. Therefore, this is not a case where the plaintiffs
“ganbl e[d] on the outcone of the election contest [and] then
chal l enge[d] it when dissatisfied with the results[.]” [d.

The defendants posit that “[t]he fact that plaintiffs
sued before the election is a distinction wthout a

difference[,]” vaguely reasoni ng:

Even if the plaintiffs had secured the tenporary restraining
order they sought, the timng of plaintiffs’ suit left both
the courts and the State Defendants’ [sic] with no

meani ngful time within which to make corrections. For all
intents and purposes, the plaintiffs sandbagged the voters
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of the State of Hawaii by waiting until it was clearly too
late for any corrections to be made before bringing suit.

This argunent is specious.

As previously indicated, the defendants specifically
take issue with the tineliness of the plaintiffs’ clains
regarding the inaccuracies in the LRB voter education materi al
and Yoshina and Kimura's failure to follow the publication
requi renents of article XVIl, section 3 of the Hawai i
Constitution. Wth respect to the fornmer claim the evidence in
this case indicates that October 13, 2002 was the first
publication date of the LRB voter education material (which as
previously indicated did not include the text of the amendnent)
in a newspaper of general circulation.® Consequently, we hold
that October 13, 2002 is the earliest date that the plaintiffs
can be construed to have been put on constructive notice of the
contents of the voter information panphlet. Inasnuch as the
plaintiffs filed the circuit court suit on Cctober 23, 2002,
wi thin 10 days of being put on constructive notice, we hold that
the circuit court suit was tinely filed as to this claim See
Doi, 61 Haw. at 182, 599 P.2d at 289 (“This court has heretofore
stated . . . that . . . a period of slightly nore than one week

is ‘“anple tine’ in which to judicially conpel changes in an

15 As previously indicated, the Office of Elections reformatted the

LRB voter education material and published it as a public notice advertisement
in the Honol ulu Advertiser and Honolulu Star Bulletin on October 13, 20, and
27, and Novenber 3, 2002.
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i nproper ballot.” (Cting Johnston v. Ing, 50 Haw. 379, 382, 441

P.2d 138, 140 (1968))).

As for the latter claimrelating to publication, the
publication provision of article XVII, section 3 of the Hawai ‘i
Constitution requires in pertinent part that a proposed anmendnent
be “published once in each of four successive weeks in at |east
one newspaper of general circulation . . . within the two nonths’
period i mmedi ately preceding the next general election.” (Quoted
inits entirety, infra, note 17.) As applied in this case,
Tuesday, Cctober 15, 2002 was the |atest date by which the first
of the four publications was required to have occurred prior to
t he Novenber 5, 2002 general election. Therefore, the plaintiffs
woul d not have known of the defendant’s inability to conply with
the publication requirenent of article XVIl, section 3, until the
cl ose of business on Cctober 15, 2002. However, even if the
plaintiffs had filed a conplaint in circuit court on Cctober 16,
2002, the all eged publication violations were sinply not of a
nature that could have been “corrected” prior to the general
el ection. More specifically, assumng the nerit of the
plaintiffs’ publication claim once Cctober 15, 2002 passed, it
was literally no | onger possible for the defendants to publish
t he anendnent “once in each of four successive weeks” prior to
t he Novenber 5, 2002 general election. Under these

ci rcunst ances, |aches cannot bar the plaintiffs’ suit.
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B. Publicati on and Di scl osure Requirenents of Article XVII,
Sections 2 and 3

As previously indicated, the plaintiffs contend that
the ratification process was procedurally flawed because of the
defendants’ failure to conply, either strictly or substantially,
wi th constitutional requirenents regarding publication and
di scl osure of the amendnent’s text.

Article XVIl, sections 2 and 3 of the Hawai i

Constitution'® set forth a specific procedure for the proposal

16 Article XVII, section 3 of the Hawai‘i Constitution states:

The |l egislature may propose amendnents to the
constitution by adopting the same, in the manner required
for legislation, by a two-thirds vote of each house on fina
readi ng at any session, after either or both houses shal
have given the governor at |east ten days’ written notice of
the final form of the proposed amendment, or, with or
wi t hout such notice, by a majority vote of each house on
final reading at each of two successive sessions.

Upon such adoption, the proposed amendments shall be
entered upon the journals, with the ayes and noes, and
published once in each of four successive weeks in at |east
one newspaper of general circulation in each senatorial
district wherein such a newspaper is published, within the
two nmonths’ period immediately preceding the next genera
el ection.

At such general election the proposed amendnments shal
be submtted to the electorate for approval or rejection
upon a separate ballot.

The conditions of and requirements for ratification of
such proposed amendnents shall be the same as provided in
section 2 of this article for ratification at a genera
el ection.

(Emphases added.)

Article XVII, section 2 of the Hawai ‘i Constitution provides in
rel evant part that:

RATI FI CATI ON; APPROPRI ATI ONS

The convention shall provide for the time and manner
in which the proposed constitutional revision or amendnents
shall be submtted to a vote of the electorate; provided
t hat each amendment shall be submtted in the form of a
question enbracing but one subject; and provided further
t hat each question shall have desi gnated spaces to mark YES

(conti nued. . .)
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and ratification of constitutional anmendnents. Wth respect to
publication, the Hawai‘ Constitution expressly provides that:
(1) once adopted by the legislature, the proposed anendnment shal
be “published once in each of four successive weeks in at |east
one newspaper of general circulation in each senatorial district
wherein such a newspaper is published, within the tw nonths’
period i medi ately precedi ng the next general election[,]”
article XVIl, section 3, and (2) “[e]very public library, office
of the clerk of each county, and the chief election officer shal
be provided [the full text of the proposed anendnment] and shal
make [it] available for public inspection[,]” article XVII,

section 2.

8(, .. continued)
or NO on the anmendnent.

At least thirty days prior to the submi ssion of any
proposed revision or amendments, the convention shall nmake
available for public inspection, a full text of the proposed
amendnment s. Every public library, office of the clerk of
each county, and the chief election officer shall be
provided such texts and shall make them available for public
inspection. The full text of any proposed revision or
amendment s shall also be made avail able for inspection at
every polling place on the day of the election at which such
revision or amendnments are submtted

The convention shall, as provided by |aw, be
responsi ble for a program of voter education concerning each
proposed revision or amendment to be submitted to the
el ectorate.

The revision or amendnents shall be effective only if
approved at a general election by a majority of all the
votes tallied upon the question, this majority constituting
at least fifty per cent of the total vote cast at the
el ection, or at a special election by a majority of all the
votes tallied upon the question, this majority constituting
at least thirty per cent of the total number of registered
voters.

The provisions of this section shall be
sel f-executing, but the legislature shall make the necessary
appropriations and may enact legislation to facilitate their
operation.

(Emphases added.)
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In the instant case, it is undisputed that the text of
t he amendnent was not published in any newspaper of general
circulation until October 30, 2002, just six days prior to the
Novenber 5, 2002 general election rather than for four successive
weeks prior to the election as required by article XVIIl, section
3. In addition, it is undisputed that the text of the anendnent
was never provided to the public libraries as required by article
XVIl, section 2. Thus, the defendants clearly failed to conply
with article XVI1, sections 2 and 3.

Not wi t hst andi ng t hese deficiencies, the defendants

argue in pertinent part that:

Even though Article XVII literally states that the full text
of a proposed constitutional amendment “shall” be made
available to the voters by various means, a constitutiona
amendment approved by the voters will not be declared

invalid just because the full text of the amendment was not
made avail able as the constitution specifies[.]

Rel ying upon Gray v. Administrative Director of the Court, 84

Hawai ‘i 138, 931 P.2d 580 (1997), the defendants point out that

“[i1]n this jurisdiction, ‘shall’ can sonetines be ‘may,’ and thus
cannot be presuned to be mandatory in its effect.” This argunent
| acks merit.

In interpreting constitutional provisions, “[t]he
general rule is that, if the words used in a constitutional
provision . . . are clear and unanbi guous, they are to be

construed as they are witten.” Blair, 73 Haw. at 543, 836 P.2d

at 1070 (quoting Spears v. Honda, 51 Haw. 1, 6, 449 P.2d 130, 134

(1968)). “In this regard, the settled rule is that in the
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construction of a constitutional provision the words are presuned
to be used in their natural sense unless the context furnishes

sonme ground to control, qualify, or enlarge them” Hawai‘i State

AFL-Cl O v. Yoshina, 84 Hawai‘i 374, 376, 935 P.2d 89, 91 (1997)

(citing Pray, 75 Haw. at 342, 861 P.2d at 727). Furthernore,

i nasmuch as this case involves a constitutional provision that
“sets forth a specific procedure for anmending the constitution
itself[,]” Blair, 73 Haw. at 543, 836 P.2d at 1070 (interpreting
a different provision of article XVII, section 3 of the Hawai i

Constitution), the follow ng principles apply:

[Tlhe provisions of a constitution which regulate its own
amendment are not nerely directory, but mandatory.

“[S]trict observance of every substantial requirement is
essential to the validity of the proposed amendment.”
Andrews v. Governor of Maryland, 294 Ml. 285, 289, 449 A. 2d
1144, 1146 (1982) (citation omtted); see also Coleman v.
Pross, 219 Va. 143, 154, 246 S.E.2d 613, 620 (1978);
McWhirter v. Bridges, 249 S.C. 613, 618, 155 S.E.2d 897, 899
(1967); Moore v. Brown, 350 Mo. 256, 263, 165 S.W 2d 657
659-60 (1942) (“[I]t is fundamental that the people

themsel ves, are bound by their own Constitution[.] Mhere
they have provided therein a method for amending it, they
must conformto that procedure. Any other course would be
revolutionary . . . ." (enmphasis in original)).

Id. at 543-44, 836 P.2d at 1070 (enphasis added).

We hold that the publication and discl osure | anguage of
article XVIl, sections 2 and 3 of the Hawai‘i Constitution is
cl ear and unanbi guous; therefore, it nmust be construed as
witten. |d. at 543, 836 P.2d at 1070. Furthernore, insofar as
t he publication and disclosure requirenments of article XVl
sections 2 and 3 clearly regulate anmendnents to the constitution,

these provisions “are not nerely directory, but mandatory.” |d.
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Still, the defendants posit that this court’s decision
i n Kahal ekai “suggests that [the words] ‘shall publish,” ‘shal
be provided,” ‘shall be nade available’ will not be construed so

strictly as to cast a blind eye to how voters actually inform
thensel ves in a particular election.” Asserting that the
el ectorate was i nformed about all aspects of the anendnent, the

defendants state in pertinent part that:

Li ke the voters in Kahal ekai and as noted earlier, the
voters here had the benefit of extensive nmedia coverage of
the issue. Numer ous organi zati ons wei ghed, for and agai nst
Bal | ot Question 3. Decl aration of Peter B. Carlisle. The
voters were “fairly and sufficiently advised.” Taken

t oget her, “these means and sources, . . . could have
reasonably educated and famliarized [the voter] with the
significance and substance of . . . the proposed amendment
[ 1 . . . .7 60 Haw. at 340, 590 P.2d at 554.

We cannot agree. First, the publication requirenent of
article XVIl, section 3 was not inplicated in Kahal ekai, which
dealt with convention, not legislatively, initiated anendnents.

I n assessing “whether the results of the election c[ould] be said
to have been the nmandate of an informed el ectorate[,]” the

Kahal ekai court pointed out:

Article XV, section 3, of the present Constitution, requires
that legislatively initiated proposals be published “once in
each of four successive weeks in at |east one newspaper of
general circulation in each senatorial district wherein such
newspaper is published, within the two nmonths’ period

i mmedi ately preceding the next general election.”

There is no such requirement i nposed for convention
initiated amendments.

60 Haw. at 339, 590 P.2d at 553 (enphases added) (footnote
omtted).
The Kahal ekai court did go on to state that the

convention was required, albeit not constitutionally, “to inform
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the public of the contents and effect of the proposed
anmendnents[,]” and “[c]orrelatively, . . . it was incunbent upon
nmenbers of the public to educate and famliarize thenmselves with
the contents and effect of the proposed anendnents before
expressing thenmselves at the polls.” 1d. (Ctations omtted.)

The Kahal ekai court pointed out, inter alia, that the amendnents

had been given extensive newspaper, radi o, and tel evision
coverage, sunmaries of the amendnents were published in the
newspapers, as well as in a “Con-Con Summary” that was nmail ed by
the Convention to the residence of every registered voter in the
State, and an advertising supplenent that purported to contain
the full text of the amendnents was distributed through the
newspapers in every county. It was, nonetheless, only in the
context of reviewing a challenge to convention initiated
anmendnents to which the publication requirenment of then-article
XV, section 3 did not apply that the Kahal ekai court reached the
hol ding relied upon by the defendants. See id. at 340, 590 P.2d
at 553-54.

Second, we point out that, at the tine Kahal ekai was
decided in 1979, the provisions of article XV, section 2 of the
Hawai i Constitution! did not contain any requirenent that the
convention make avail able for public inspection (at the public

libraries or otherwise) the full text of proposed anendnents. In

1 Fol | owi ng the approval of various amendments to the Hawai ‘i

Constitution in the Novenmber 7, 1978 general election, article XV was
renunmbered as article XVII.
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1980, the legislature anended those provisions, to, inter alia,

“specify procedures to be foll owed upon subm ssion of proposed
constitutional anmendnments or revisions to the public for voter
ratification.” Conf. Com Rep. No. 2-80, in 1980 Senate Journal

at 937. Therefore:

The manner of voter education has . . . been specified
to require the Constitutional Convention to make avail able
for public inspection the full text of any proposed
amendment for revision at every public library, office of
the county clerk, and the office of the chief election
officer, as well as at every polling place on election day.

Id. (enphasis added). Based upon the foregoing, the defendants’
reliance upon Kahal ekai is unavailing.

As previously stated, we hold that the publication and
di scl osure requirements of article XVII, sections 2 and 3 of the
Hawai ‘i Constitution are mandatory in nature. A question that
appears to remain is whether this court should construe the
publication and disclosure requirenments of article XVIl, sections
2 and 3 to be “substantial requirenent[s]” dictating “strict
observance.” However, in light of the facts in this case that
reflect the defendants’ conplete disregard of the procedural
mandate of article XVII, sections 2 and 3, we are conpelled to
concl ude that the anendnent cannot be upheld, irrespective of the
i ssue whet her strict observance of the publication and discl osure
provisions of article XVII, sections 2 and 3 is required.

As previously indicated, it is undisputed that (1) the
defendants failed altogether to provide the text of the anmendnent

to the public libraries, in violation of the mandate of article
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XVIl, section 2, and (2) the anendnent was not published in any
newspaper of general circulation until less than a week prior to
the general election,® in violation of the nmandate of article
XVIl, section 3. Further, the defendants admt that they only
arranged for the anendnent to be published in the Honolulu Star
Bul l etin on Novenber 3 and 4, 2002 in response to Judge De
Rosario’s request in the circuit court suit that they voluntarily
do so. Under these facts, extensive nedia coverage of the
anendnent can neither substitute for the notice mandated by the
fundanmental |aw of this state nor excuse the defendants’ conplete
failure to abide by that mandate. “The people have a right to
have the proper subm ssion of any anendnment they desire. They
have both the right and the duty to see that it is |awfully done,
and it is the duty of the court to | ook respectively to the
preservation of the right and performance of the duty.” State ex

rel. Hall v. dine, 224 NW 6, 9 (Neb. 1929). Accordingly, we

hold that the plaintiffs have net their burden of denonstrating a
plain, clear, manifest, and unm stakable violation of the
procedure set forth in article XVII, sections 2 and 3 of the

Hawai ‘i Constitution.?*®

18 As previously indicated, S.B. No. 996 appeared as part of the

|l egislature’s “Notice of Proposed Constitutional Amendnents to the
Constitution of the State of Hawaii” in the Wednesday, October 30, 2002
Friday, November 1, 2002, Sunday, November 3, 2002, and Monday, November 4,
2002 editions of the Honolulu Star Bulletin.

19 As previously noted, inasmuch as the plaintiffs’ first contention
is dispositive, it is unnecessary to address the plaintiffs’ remaining
contention.
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V. CONCLUSI ON
Based upon the foregoing, we hold that the anendnent

was not validly ratified.
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